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On January 4, 2011, President Obama signed into law legislation establishing a ten-year pilot pro-
gram addressing the assignment of patent cases in certain U.S. district courts (Pub. L. No. 111-349,
codified at 28 U.S.C. § 137, note). The legislation instructs the director of the Administrative Office
of the U.S. Courts, in consultation with the chief judges of the district courts participating in the
pilot program and the director of the Federal Judicial Center, to provide certain reports on the
pilot program, including the Five-Year Report presented by the Federal Judicial Center (FJC) in
2016 and periodic reports such as this, to the Judiciary Committees of the House and the Senate.!

The Patent Pilot Program (PPP) legislation instructed the Administrative Office director to desig-
nate no fewer than six district courts, representing at least three judicial circuits, in which the pilot
program would be implemented. In his role as secretary to the Judicial Conference, the Adminis-
trative Office director asked the Judicial Conference Committee on Court Administration and
Case Management (CACM) to have oversight of the project. CACM asked the FJC to conduct the
study of the pilot program. The legislation also identified the ten-year duration of the pilot pro-
gram and a set of specific questions to be addressed.

Since the creation of the PPP, the FJC has been monitoring the implementation of the pilot within
each pilot district and collecting statutorily required information about case management and the
processing of patent cases from pilot courts.” Additionally, the FJC has been in contact with the
courts to monitor the implementation of the pilot and how that may differ across the courts. While
the FJC periodically updates CACM on the progress of the pilot, it is too early in the life of the ten-
year pilot project to draw any conclusions regarding the effect of the program on patent litigation.
Presented below is preliminary information gathered for all patent cases filed on or after the indi-
vidual PPP start date designated by each of the current pilot courts, through May 9, 2017.

Number of Pilot Districts and Judges

As of May 9, 2017, there were 65 judges serving as designated judges’® across the 13 pilot districts
(see Table 1). As stated in past status updates, the number and identity of designated judges con-
tinue to fluctuate as individual judges join and leave the bench, or elect to opt into or out of the
role of designated judge.

1. For more information on the implementation of the Patent Pilot Program, see the Five-Year Report and past
Status Updates, available at http://fjc.dcn/content/patent-law-resources-0.

2. There are currently 13 pilot districts: Central District of California, Northern District of California, Southern
District of California, Northern District of Illinois, District of Maryland, District of New Jersey, District of Nevada,
Eastern District of New York, Southern District of New York, Western District of Pennsylvania, Western District of
Tennessee, Eastern District of Texas, and Northern District of Texas.

3. “Designated judges” are judges who have volunteered to receive patent cases transferred to them from non-
designated judges within their districts. Designated judges also receive their own randomly assigned patent cases.
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Table 1: Number of Designated Judges, by District, as of May 9, 2017*

Number of Number of
Designated Designated
District Judges District Judges
CAC 7 NYE 8
CAN 3 NYS 8
CAS 5 PAW 4
ILN 11 TNW 2
MD 3 TXE 4
NJ 4 TXN 3
NV 3

Judicial Experience with Patent Cases

Designated judges have substantially more patent experience than their non-designated counter-
parts as measured both by the number of patent cases assigned and disposed of—which is not
surprising, given the nature and structure of the program.

Number of Patent and Pilot Cases

From each pilot court’s individual program start date through May 9, 2017, just under 16,500 pa-
tent cases were filed across the 13 current pilot courts. Of these cases, 12,804 fit the study’s defini-
tion of a “pilot case™ (see Table 2). The Eastern District of Texas continues to dominate in the
percentage of all patent cases filed in the pilot courts (53%) as well as in the percentage of patent
cases that meet the study’s definition of a pilot case (67%). Data collection for this status update
concluded before the Supreme Court decision in T.C. Heartland LLC v. Kraft Foods Group Brands
LLC, which affects patent case filing venue (see Future Analysis and Reports, below). Future status
updates will report any changes to patent case filing patterns that result from the Heartland deci-
sion.

4. The Western District of Tennessee had two designated judges as of May 9, 2017, only one of whom had patent
cases assigned at the time of this analysis.

5. For a case to be considered a “pilot case,” one of three conditions needed to be met. First, the current judge
assigned the case was a designated judge at the time of random assignment. Second, the current judge assigned the
case was serving as a designated judge at the time of assignment, and received the case by way of transfer within the
time limit established by each court (generally, within 30 days from filing). Third, the current judge assigned the case
was a designated judge at the time of assignment, and received the case from another designated judge outside the
transfer window. If the case had always been with a designated judge, regardless of the number of transfers, it is con-
sidered a pilot case as well. Conversely, patent cases that do not qualify as pilot cases are those that do not meet these
requirements—most typically, patent cases assigned to non-designated judges who chose to retain them.
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Table 2: Number of Patent and Pilot Cases, by District, from Each Court’s Pilot Start Date to
May 9, 2017 (Cases with District Judge Participation Only)

Percent of
Number of Patent Cases
Patent Cases | Number of That Are

District Filed Pilot Cases Pilot Cases
CAC 1,938 998 51%
CAN 1,039 230 22%
CAS 688 528 77%
ILN 1,120 633 56%
MD 157 91 58%
NJ 1,162 619 53%
NV 190 119 63%
NYE 196 139 71%
NYS 680 291 43%
PAW 117 107 91%
TNW 65 63 97%
TXE 8,735 8,633 99%
TXN 405 353 87%
All Pilot Courts 16,492 12,804 78%

Case Transfers

Patent cases become pilot cases either through random assignment to a designated judge or
through transfer to a designated judge. These transfers can occur within the court’s transfer win-
dow (the most common method of transfer) or from one designated judge to another designated
judge outside the transfer window. Overall, there has been a substantial amount of transfer activity
in the pilot districts (see Table 3). From the start of the pilot to May 9, 2017, 4,676 patent cases
were transferred from one district judge to another (28% of all patent cases in the study). Of those
transferred cases, 72% were transferred for purposes of the pilot program (i.e., to a designated
judge within the transfer window established by the district). Most patent cases stay with the orig-
inally assigned judge. The number of transfers of a single patent case, thus far, ranges from zero
(for those cases that are not transferred) to six. Of the cases that were transferred, the most com-
mon number of transfers was one.
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Table 3: Patent Cases and Pilot Cases Transferred, by District

Number of Patent | Number of Pilot Percentage of
Cases with at Cases with at Transferred Cases
Least One Least One That Are Pilot
District Transfer Transfer Cases®
CAC 1,169 752 64%
CAN 353 50 14%
CAS 591 489 83%
ILN 369 254 69%
MD 69 46 67%
NJ 254 159 63%
NV 94 64 68%
NYE 127 103 81%
NYS 146 89 61%
PAW 70 66 94%
TNW 22 20 91%
TXE 1,137 1,036 91%
TXN 285 257 90%
All Pilot Courts 4,676 3,385 72%

Cases Terminated

Of all patent cases filed in the pilot districts, 87% have terminated. The percentage of cases termi-
nated has grown over the course of the pilot, not a surprising finding given that cases filed early in
the life of the pilot have had more time to reach termination. As shown in Table 2, approximately
three-quarters of filed patent cases are pilot cases. Relatedly, an average of 78% of terminated cases
are pilot cases, meaning terminated cases are more likely to be pilot cases than non-pilot cases.
Therefore, any conclusions about terminated cases are driven by pilot cases.

Case Disposition Methods

Table 4 reports the disposition method of pilot and non-pilot patent cases in general categories.”
Most cases terminated by dismissal, either through a voluntary dismissal, settlement, or “other”

6. This does not include patent cases randomly assigned to a designated judge and never transferred.

7. As part of routine reporting, courts indicate a disposition method for each case, using standardized codes.
Definitions of those codes can be found in the Civil Statistical Reporting Guide March 30, 2010, found at
http://jnet.ao.dcn/civil-statistical-reporting-guide.
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dismissal (which includes a number of settlements). As a percentage, more non-pilot cases termi-
nated through dismissal than pilot cases, but the difference is statistically significant only for some
of the specific methods of termination within the broad category of dismissal. The biggest differ-
ence between pilot and non-pilot cases is in the “Other” category, which includes statistical clos-
ings.® These cases will likely eventually be reopened and given a final disposition, replacing the
statistical closing. Future analyses will report the results of those terminations.

Table 4: Disposition Method, All Cases and Pilot Cases, as of May 9, 2017°

Disposition All Pilot Case All Non-Pilot Case

Method Terminations Terminations All Terminations
Frequency | Percent | Frequency | Percent | Frequency Percent

Transferred 512 5% 168 5% 680 5%

Dismissed 8,619 77% 2,446 78% 11,065 77%

Judgment 625 6% 364 12% 989 7%

Other 1,472 13% 144 5% 1,616 11%

Case Duration

Table 5 shows information about the number of days from filing to termination for pilot and non-
pilot cases. Both pilot and non-pilot cases terminated most often between 31 and 180 days after filing.

Table 5: Case Duration for Cases Terminated as of May 9, 2017"

Pilot Cases Only | Non-Pilot Cases Only
Case Duration Frequency | Percent | Frequency | Percent
1 day 12 <1% 2 <1%
2-7 days 42 <1% 24 1%
8-30 days 433 4% 116 4%
31-180 days 5,036 45% 1,229 39%
181-365 days 3,263 29% 822 26%
More than 365 days | 2,449 22% 933 30%
Number of Cases 11,235 3,126

8. A statistical closing is a docket control method used by courts in which a pending case is administratively closed
without final adjudication and without prejudice to the rights of the parties to apply to reopen the case.

9. Columns may sum to more than 100% as a result of rounding. Codes for disposition method are from the Civil
Statistical Reporting Guide March 30, 2010, found at http://jnet.ao.dcn/civil-statistical-reporting-guide. Transferred
cases include interdistrict transfers and those marked for participation in multidistrict litigation. Dismissed cases in-
clude those voluntarily dismissed or settled, among other categories. Judgment includes cases disposed of on pretrial
motion, as well as those going to trial. The Other category is a mix of statistical closings and cases stayed pending
bankruptcy proceedings. A small number of cases have a termination date but no disposition code as of the date of
this analysis.

10. Columns may sum to more than 100% as a result of rounding.
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Table 6 shows the average number of days from filing to termination, as well as the average dura-
tion of pending cases, for patent cases assigned to designated and non-designated judges. On av-
erage, the time from filing to termination is shorter for patent cases before designated judges than
those before non-designated judges, though pilot participation is not the only factor affecting case
duration (see below). Similarly, case durations for pending cases are shorter for patent cases before
designated judges compared to those before non-designated judges. All duration measures include
the days, if applicable, before an assigned case is transferred from a non-designated to a designated
judge.

Table 6: Average Case Duration in Days, Non-Designated and Designated Judges

Average Case Duration
Non-Designated Designated
Case Status Judges Judges
Pending Cases Only 527 days 343 days
Terminated Cases Only 296 days 258 days
All Cases 322 days 270 days

We found that, across all patent cases in the pilot districts, a number of case events are associated
with longer disposition times, including the presence of a transfer, a stay for review by the Patent
and Trademark Office or International Trade Commission, a claim construction hearing, the ap-
pointment of a special master or technical advisor, the presence of a summary judgment order,
and the lack of a serial filer."! A separate analysis that accounted for a number of case factors (i.e.,
case’s pilot status, number of transfers, and a measure of judicial patent experience) found that
pilot cases are disposed of 9% faster than non-pilot cases.

Future Analysis and Reports

Future analysis will continue to report on the topics discussed in this status update and will incor-
porate results from interviews, conducted in summer and early fall of 2017, with a set of designated
judges from the pilot courts. Future reports will also address the potential impact of the Supreme
Court’s recent ruling on venue in TC Heartland LLC v. Kraft Foods Group Brands LLC. Because
the Court’s decision was issued in late May 2017 and our data were collected in early May, the
results discussed herein do not reflect the changes in the understanding of venue resulting from
Heartland. However, if early trends indicating a decrease in the share of national patent filings for
pilot courts overall — and for the Eastern District of Texas in particular — continue, future years’
analysis will be affected and the trends reported thus far are likely to change.

Incorporating information from the FJC project team, CACM will collaborate with the director of
the Administrative Office, in consultation with the chief judge of each pilot district and the director
of the FJC, to produce additional periodic updates and the Ten-Year Report to the Judiciary Com-
mittees of the House and the Senate required by the program’s implementing legislation. CACM

11. Tt is important to keep in mind that the associations between case events and longer duration times do not
imply that the presence of the event caused the case to remain open longer. For example, a special master or technical
advisor may be appointed because a case has been pending a significant amount of time.
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will actively monitor and address any issues that have the potential to affect the operation of the
pilot program within the pilot courts.



